wrongly, both the American people and the Senate Judiciary Committee concluded that Judge Bork's theory of constitutional law would lead to unacceptable results. 6 Bork's constitutional jurisprudence-"originalism"-is not selfevident. What is an originalist interpretation of the Constitution, and what results does it compel in particular cases? This Comment examines the originalist theory of constitutional interpretation by applying it to a series of cases in which the Supreme Court established and refined "the Massiah doctrine." Massiah holds that an individual formally accused of a crime may not to be questioned by government agents in the absence of an attorney. The constitutional provision which the doctrine is based upon, the sixth amendment right to counsel, is silent as to the scope of its protections and the moment those protections attach. Critics of Massiah contend that the doctrine has no foundation in either the text or the history of the Constitution. In order to determine whether this contention is true, the Massiah doctrine must be examined against the larger backdrop of constitutional theory. Part II of this Comment discusses the cases which comprise Massiah. Part III examines the need for constitutional theory and argues that, given this need, originalism is the least problematic theory of constitutional interpretation. Part IV applies the originalist method to the sixth amendment cases examined in Part II, an effort that ultimately reveals more about originalism then it does about the correctness of the Court's decisions. This Comment argues that originalism, in its most sophisticated form, leaves room for precisely the kind of jurisprudential disagreement which currently exists concerning the Massiah doctrine. Given the flexibility of the current originalist project, Massiah cannot be criticized as being an implausible reading of the protection mandated by the right to counsel.
II. THE SIXTH AMENDMENT AND THE PRETRIAL RIGHT To COUNSEL
The sixth amendment to the United States Constitution pro-CONST. COMM. 231, 241 (1989) (Bork was rejected as unfit for membership on the Supreme Court "principally because of his originalist position on issues contested in constitutional theory," and because of the "disturbing implications" that many felt his jurisprudence had for judicial practice).
6 No matter how one feels about Judge Bork's theory of constitutional law, there is little doubt that many of the charges leveled against him during his confirmation hearings were distorted and unfair. See Kay, The Bork Nomination and the Definition of "The Constitution, " 84 Nw. L. REV. 1190, 1191 (1990) ("No one can read the voluminous record of the proceedings before the Senate Judiciary Committee without being impressed by the unrelenting and sometimes reckless ferocity with which the campaign against him was raged.").
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vides, in part, that "[i]n all criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his defence." ' 7 Like most constitutional provisions, the sixth amendment provides little guidance for determining the outer boundaries of its protections. Specifically, the sixth amendment remains silent as to when the right to counsel attaches and the scope of protection afforded by the right when it has attached. In addition, the sixth amendment says nothing about what the Constitution requires to remedy its violation. These ambiguities have caused numerous problems for the Supreme Court as it has struggled to fill in the parameters of the constitutional right to counsel. This section examines one aspect of this struggle: the development of the Massiah doctrine. Massiah holds that once formal adversary proceedings have commenced against an individual, that person's sixth amendment rights are violated if the government attempts to deliberately elicit incriminating information from him or her. 8 This doctrine has proven to be both controversial and confusing for the police and members of the Court, who have been unable to agree on whether Massiah is grounded in the sixth amendment or is merely the product of judicial usurpation of power. The doctrinal history of the constitutional right to counsel largely has been shaped by the vicissitudes of selective incorporation. For nearly eighty years after the Constitution was ratified, no federal constitutional limitations on the states' administration of criminal justice were recognized; the Bill of Rights only constrained the actions of the federal government. 9 The Reconstruction amendments which followed the Civil War fundamentally altered the relationship between the federal government and the states, because, for the first time, national constitutional protection was provided fundamental individual rights against state aggression. 10 Despite this intended realignment, the Supreme Court steadfastly adhered 7 U.S. CONST (1977) . The decision by the framers not to make the Bill of Rights applicable to the states reflected both a concession to state power and a belief that preserving state autonomy was essential to the protection of individual rights. See G. STONE, L. SEIDMAN 348 (1983) (it is "quite arguabl [e] " that the ratifiers of the fourteenth amendment intended to radically change the relationship between state and federal governments); L. TRIBE, supra note 9, at 547. to a pre-Civil War notion of federalism and, in two important decisions, drastically limited both the scope of the fourteenth amendment and Congress' power to implement it through legislation." Thus, for the first sixty years of the fourteenth amendment's existence, all claims of infringement on individual rights by a state's criminal procedures were rejected.'
The Supreme Court, in a 7-2 decision, reversed the defendants' rape convictions, stressing the "casual fashion" in which the matter of counsel had been disposed of in a capital case.' 9 In the majority opinion, Justice Sutherland emphasized that effective assistance of counsel was a crucial ingredient to any defendant's fair trial. 20 Furthermore, a court's duty to assign counsel for a defendant was not discharged by an assignment so late in the proceedings as to preclude the effective aid of counsel in the prepararation and trial of the case. 2 1 The Court noted:
[D]uring perhaps the most critical period of the proceedings against these defendants, that is to say, from the time of their arraignment until the beginning of their trial, when consultation, thoroughgoing investigation and preparation were vitally important, the defendants did not have the aid of counsel in any real sense, although they were as much entitled to such aid during that period as at the trial itself.
2 2
Although the holding in Powell was narrow and carefully limited to the facts, 23 the Court for the first time recognized the existence of a constitutional right to pretrial assistance of counsel. Although Powell may have taken a small chunk from the armor of dual sovereignty, the Court continued to view the obligations of federalism as a major constraint on its role in the criminal cases which arose in the next three decades. 24 In Betts v. Brady, 2 5 the Court reiterated that due process mandated the appointment of' counsel for indigents in noncapital cases only under special circumstances. 2 6 By the late 1950s and early 1960s, however, the Court increasingly began to treat state criminal proceedings with'less deference. Thus, in Hamilton v. Alabama, 2 7 the Court ruled that arraignment was a critical stage of Alabama state procedure and, therefore, denial of counsel at that stage of a capital case violated the defendant's due process guarantees.
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The case which most directly effected development of the pretrial right to counsel was Spano v. New York, 2 9 which came to the Court in 1959. In Spano, the defendant was indicted for murder, retained counsel, and then surrendered to police. 30 After his surrender, the defendant was interrogated by the police for nearly eight hours, during which time he repeatedly requested, and was denied, an opportunity to meet with his lawyer. 3 1 He eventually succumbed to the persistence of the officers and confessed to the murder. 3 2 The confession was admitted into evidence at trial, and Spano was convicted and sentenced to death. The Supreme Court reversed the murder conviction, holding the appellant's confession inadmissable because it was the result of overly zealous police conduct inconsistent with the standards of due process. The Court found that the dubious manner in which Spano's confession had been secured led to his will being "overborne by official pressure, fatigue and sympathy falsely [W] hile want of counsel in a particular case may result in a conviction lacking in such fundamental fairness, we cannot say that the [Fourteenth] Amendment embodies an inexorable command that no trial for any offense, or in any court, can be fairly conducted and justice accorded a defendant who is not represented by counsel. Betts exemplifies the Court's due process jurisprudence as it existed from Powell in 1932 until the early sixties. During this time, the Court applied the due process clause of the fourteenth amendment only to rights regarded as "fundamental" to the achievement of justice. See Israel, supra note 9, at 1327 (1977); see also, Palko v. Connecticut, 302 U.S. 319 (1937). Therefore, constitutional guarantees "did not necessarily have the same content in their application to state proceedings under the fourteenth amendment as they had in their application to federal criminal proceedings under the Bill of Rights." Israel, supra note 9, at 1326-27. 27 368 U.S. 52 (1961 During the interrogation, a superior police officer instructed a boyhood friend of the defendant, then "a fledgling police officer," to pretend that a phone call from the defendant had gotten him into much trouble and that his job as a policeman was in danger, thereby seeking "to extract sympathy" from the defendant, because his friend had a "pregnant wife and three children." Id. at 319. The young officer's job was, in actuality, "in no way threatened." Id. In a concurring opinion, Justice Stewart, joined by Justices Douglas and Brennan, argued that the conviction be overturned purely on due process right to counsel grounds:
[I]t is my view that the absence of counsel when this confession was elicited was alone enough to render it inadmissible under the Fourteenth Amendment.... Our Constitution guarantees the assistance of counsel to a man on trial for his life in an orderly courtroom, presided over by a judge, open to the public, and protected by all the procedural safeguards of the law. Surely a Constitution which promises that much can vouchsafe no less to the same man under midnight inquisition in the squad room of a police station.
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According to Stewart, it was not the disingenuous manner in which Spano's confession was extracted that made it invalid, but rather that the post-indictment interrogation occurred in the absence of counsel. 3 6 In 1963, the Supreme Court made the sixth amendment right to counsel applicable to the states through the fourteenth amendment. 37 The importance of this step should not be underestimated; an incorporated provision of the Bill of Rights was subsequently viewed by the Court as applying to the states in exactly the same manner in which it applied to the federal government. 38 Massiah retained counsel, pled not guilty, and met bail. 40 After being released, Massiah's codefendant invited him to discuss the case pending against them. During the ensuing conversation, Massiah, unaware that the codefendant had agreed to cooperate with federal agents, made several incriminating statements. 4 ' A government agent overheard and recorded the statements through a radio transmitter. 4 2 At Massiah's trial the statements were entered into evidence, and the jury returned a conviction.
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On appeal, the Supreme Court reversed the conviction. Speaking for the Court, Justice Stewart held that Massiah's sixth amendment rights were violated when at trial his own incriminating words were admitted as evidence, because those statements had been "deliberately elicited from him after he had been indicted and in the absence of his counsel. ' ' 44 Although the Court acknowledged the factual distinction between Spano, where the defendant was interrogated in a police station, and Massiah, where the damaging testimony was elicited from the unaware defendant while he was free on bail, 4 5 it nevertheless held that, to be effective, the constitutional right to counsel "must apply to indirect and surreptitious interrogations as well as those conducted in the jailhouse. Massiah proved to be a sixth amendment watershed-the Court there read the right to counsel to apply to a situation previously not constitutionally protected. 4 7 In so doing, the constitutional role of counsel was extended from the traditional function of trial preparation and participation to include the counseling and representation of persons formally accused of a crime. 4 8 The magnitude of this extension was not lost on the dissenters. Justice White contended that the majority's opinion was based on unsound logic: merely because an accused had a right to counsel before and during the trial, 40 Id. at 201. 41 Id. at 202-03. 42 it did not necessarily follow that his or her out-of-court admissions must be also excluded if obtained in the absence of counsel. 49 White argued that "[t]he right to counsel has never meant as much before.., and its extension in this case requires some further explanation, so far unarticulated by the Court." ' 50 Massiah's significance largely is due to this apparent shift in the Supreme Court's fundamental understanding of what the sixth amendment right to counsel entails. The case established an important new function of the right to counsel: it could now be used, once formal proceedings had been initiated, as an effective bar to state efforts to obtain evidence. 5 '
Massiah was also a crucial right to counsel case for another important reason. The Massiah Court held that the violation of the right to counsel was not complete until the evidence obtained from the defendant was admitted at trial.52 The failure to exclude evidence obtained in a manner inconsistent with Massiah was not "collateral" to a separate constitutional violation. Because the sixth amendment specifically addresses procedural aspects of prosecution and trial, it was the admission at trial of evidence acquired in violation of the right to counsel which infringed the constitutional right. 53 Although controversial when decided, Massiah largely laid dormant for over a decade; overshadowed by Miranda, Massiah's potential was "lost in the shuffle." ' 57 The case's likely divisive effect, however, was evidenced by its first major application in one of the most well-known cases in constitutional criminal procedure, Brewer v. Williams. 58 There, the defendant was arraigned on an arrest warrant in connection with the Christmas Eve disappearance of a young girl in Des Moines, Iowa. 5 9 The defendant had consulted with attorneys in both Davenport (where he had surrendered to police) and Des Moines, who advised him not to make any statements concerning the charges. 6 0 When one of the attorneys learned that a detective would be transporting Williams back to Des Moines, he insisted upon, and received, an assurance from the police that no interrogation would take place. 6 1 On the subsequent trip, one of the accompanying police officers delivered a speech in which he mentioned to the defendant that the victim's parents were "entitled to a Christian burial for the little girl who was snatched away from them on Christmas [E]ve and murdered." 62 In response, Williams, whom the officer knew to be a deeply religious man, made several incriminating statements and led the police to the girl's body.
On appeal, the Supreme Court ruled the defendant's statements inadmissible. Again, Justice Stewart wrote the opinion for the 5-4 majority, stating that Williams' right to counsel under the 56 384 U.S. 436 (1966) . The legendary Miranda held the self-incrimination privilege of the fifth amendment to apply to police questioning at the station house and that, in order to protect that privilege, police must inform suspects by reciting to them the warnings which came to bear the case ' Chief Justice Burger, writing in dissent, exerted little effort in masking his displeasure with the holding in Brewer: "The result in this case ought to be intolerable in any society which purports to call itself an organized society." 6 5 Burger insisted that the the sixth amendment was meant to serve as a constitutional guarantor of an incorrupt factfinding process and a fair trial.66 Because the facts surrounding Williams' statements implicated "no issue either of fairness or evidentiary reliability," Burger concluded that the suppression of those statements was unjustified. 6 7 In Brewer, the majority went to considerable effort to establish that the Christian burial speech was "tantamount to interrogation." ' 68 There was disagreement among the Justices over this conclusion, but even the dissenters agreed that it was important to determine whether the officers' conduct had risen to the level of interrogative behavior. 6 9 The Court, however, appears to have been engaged in superfluous behavior-nothing, in fact, turned on whether Williams had been interrogated. This inquiry was simply irrelevant because, as Professor Kamisar has noted, Massiah actually stood for the proposition that, once formal adversarial proceedings had been commenced against an individual, that person had the right to legal representation "whether or not the government 'interrogates' him." 70 The Court in Massiah read the sixth amendment to draw a line at which any further police questioning of the accused in 63 Id. at 399: There can be no doubt in the present case that judicial proceedings had been initiated against Williams .... A warrant had been issued for his arrest, he had been arraigned on that warrant before a judge in a Davenport courtroom, and he had been committed by the court to confinement in jail. 64 Id. at 404-406. 65 Id. at 415 (Burger, C.J., dissenting). 66 Id. at 426. 67 Id. In a separate dissent, Justice White also emphasized the absence of conditions which he felt the right to counsel was designed to protect against. Because "the officers' conduct did not, and was not likely to, jeopardize the fairness of [Williams'] trial or in any way risk the conviction of an innocent man" White saw no reason to suppress the incriminating statements which were the fruits of that conduct. Id. at 437 (White,J., with Blackmun & Rehnquist, JJ., dissenting). 68 Id. at 400. 69 Id. at 440 (Blackmun,J., with White & Rehnquist, JJ., dissenting) ("I would say it is clear there was no interrogation."); see also id. at 434 (White, J., dissenting) (arguing that the Christian burial speech was not interrogation because "it was accompanied by a request that [Williams] not respond to it.").
70 Kamisar, supra note 48 at 33.
the absence of counsel is not tolerated. This is the case whether or not that questioning is "interrogation," or something less. Therefore, although the result in Brewer was consistent with the dictates of Massiah, much of its reasoning was not. The doctrine had experienced a rather inauspicious debut; in its first major application of Massiah, the Court largely got it wrong.
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The next important application of Massiah occurred in 1980. In United States v. Henry, 72 an incarcerated defendant made incriminating postindictment statements to a cellmate who was acting as a government informant. 73 The statements subsequently were used as evidence at trial. 74 Although the informant had been instructed not to initiate conversation with the defendant, he also was told that he would be remunerated for any incriminating information which he was able to relay to the prosecution. 75 The Court, surprisingly speaking through Chief Justice Burger, 76 held that the defendant's sixth amendment right to counsel had been violated because the government had "intentionally [created] a situation likely to induce [the defendant] to make incriminating statements without the assistance of counsel." 7 7 Henry thus extended Massiah by applying the doctrine, not only to situations in which the government deliberately elicited statements from an accused person, but also to those where the police intentionally created a scenario likely to induce incriminating statements by a criminal suspect in the absence of counsel. which Sixth Amendment protections have been extended to their outermost point." 8 ' Blackmun argued that there was a fundamental difference between the facts of Massiah and those of Henry. In Massiah, a government agent had organized the pretrial rendezous between the accused and the turncoat co-defendant; 8 2 in Henry, however, the agent instructed the informant "not to elicit statements from [the defendant], but merely passively to receive them." 8 3
Thus, because the record in Henry failed to show any indication that the informant had "stimulated" the incriminating remarks, Blackmun contended that Henry failed to satisfy the "deliberately elicit" requirement of Massiah.
4
In a separate dissent, Justice Rehnquist seized the chance to question the constitutional legitimacy of the Massiah doctrine. 8 5 Rehnquist urged that the sixth amendment right to counsel was based upon a traditional understanding of the role of the attorney as "legal expert and strategist." 8 6 Therefore, whether or not deliberate elicitation had occurred after formal proceedings had been initiated was not determinative of whether the right to counsel had been violated. 8 7 Justice Rehnquist argued that Massiah "rest[ed] on a prophylactic application of the Sixth Amendment" which was not constitutionally mandated: 8 8 If the event is not one that requires knowledge of legal procedure, involves a communication between the accused and his attorney concerning investigation of the case or the preparation of a defense, or otherwise interferes with the attorney-client relationship, there is in 81 Id. at 282. 82 Id. at 279. 83 Id. at 278. 84 Id. at 287-88. See also id., at 279 (claiming that the Court's ruling in Henry "saps the word 'deliberately' of all significance."). 85 Id. at 290 (Rehnquist, J., dissenting). 86 Id. at 293. Rehnquist beckoned back to the Court's opinion in Powell for support of his reading of the traditional nature of the right to counsel protection:
Historically and in practice, in our country at least, [a hearing] has always included the right to the aid of counsel when desired and provided by the party asserting the right. The right to be heard would be, in many cases, of little avail if it did not comprehend the right to be heard by counsel. Even the intelligent and educated layman has small and sometimes no skill in the science of law. If charged with crime, he is incapable, generally, of determining for himself whether the indictment is good or bad. He is unfamiliar with the rules of evidence. Left without the aid of counsel, he may be put on trial without a proper charge, and convicted upon incompetent evidence, or evidence irrelevant to the issue or otherwise inadmissible. He lacks both the skill and knowledge adequately to prepare his defense, even though he have a perfect one. He requires the guiding hand of counsel every step in the proceedings against him. Without it, he be not guilty, he faces the danger of conviction because he does not know how to establish his innocence. Although Rehnquist obviously felt that the Court had wrongly interpreted the constitutional mandates of the sixth amendment, he was wrong to characterize the Massiah rule as "prophylactic" in nature. 90 The Court had been quite explicit in Massiah, 9 ' Brewer, 9 2 and Henry 93 that the rule it established and refined in those cases was not merely a judicial creation designed to deter government misconduct, but rather, was required by the sixth amendment itself. The exclusionary rule attached to the sixth amendment through Massiah, unlike those that attach to the fourth and fifth amendments, was a matter of constitutional right.
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The last piece of the Massiah doctrinal puzzle was put into place by the Court in Maine v. Moulton, 9 5 a case which presented a factual pattern quite analogous to that of Massiah. In Moulton, the defendant was indicted for theft, retained counsel, and, upon release on bail, made incriminating remarks to his codefendant, who was cooperating with the prosecution. 9 6 The Moulton scenario, however, was unique in two ways: the defendant himself had arranged for the meeting where the self-incrimination took place, 97 and the government was using the Moulton informant to investigate a crime other than the one for which the defendant had been indicted. 98 The Court, unpersuaded that these were important factual distinctions, held that the case fell under the rubric of Massiah. The majority opinion, written by Justice Brennan, stated that the identity of the party who engineered the meeting where the incrimination took place was irrelevant to the Court's holdings in Massiah and Hen7y. 99 Brennan held that the right to counsel, at least after formal 
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charges have been brought, required that an accused's attorney serve as a "medium" between her and the government.' 0 0 One aspect of such.a requirement is an affirmative obligation on the part of the government not to act in a manner that might circumvent the protections accorded one who has invoked their right to counsel. 1 0 1 Although this constitutional requirement is not violated if incriminating information is obtained from the accused through mere "luck or happenstance" (even when the right to counsel has already attached), Brennan strongly emphasized that this was not the case in Moulton, where the state had knowingly exploited the opportunity to confront the defendant in the absence of his counsel. 10 2 Capitalizing on the opportunity to circumvent an accused's right to counsel, Brennan argued, was the equivalent of intentionally creating that opportunity and, therefore, breached the government's sixth amendment obligation.
1 0 3
The dissenters in Moulton, speaking through Chief Justice Burger, reiterated Justice Blackmun's argument that Massiah marked the outermost boundaries of the constitutional right to counsel and should be extended no further. 10 4 In addition, even if the protections of the sixth amendment had extended to the facts in Moulton, Burger argued that applying the exclusionary rule to suppress the garnered evidence was unnecessary. 1 0 5 Because the purpose of the exclusionary rule was to deter police misbehavior, it did not need to extend to cases such as Moulton, where "it is impossible to identify any police 'misconduct' to deter .... -"106 Absent any need for deterence, Burger concluded that the costs outweighed the benefits of suppressing inherently trustworthy evidence. 107 This analysis again evidences the confusion which surrounds Massiah, particularly with regard to its exclusionary rule. A costbenefit approach to the suppression of evidence is appropriate when the exclusionary rule being applied is a "prophylactic" rule designed to serve as a protective safeguard against the violation of a constitutional right. 10 Therefore, it is the sixth amendment itself that requires that the evidence be suppressed."' Because the Massiah exclusionary rule is compelled by the sixth amendment, it must be applied regardless of the costs of doing so. After Moulton, the Massiah doctrine was largely in place.1 2 The doctrine holds that the sixth amendment right to counsel attaches once formal adversary proceedings are commenced against an individual. After that point, the police must respect the right to counsel by refraining from deliberately eliciting information from the accused, absent the presence of his or her attorney. If statements are obtained in the absence of counsel, the sixth amendment requires that they not be used against the defendant'at trial.
Massiah and its progeny have come to represent a particularly confused constitutional doctrine. Some members of the Supreme Court see the doctrine as a valid application of the sixth amendment right to counsel, others see the Massiah decision itself as correct but criticize further extensions of its reasoning, while still others criticize the Court's work in Massiah as going far beyond what the sixth amendment requires. In addition, the Court's inconsistent application of the exclusionary rule to suppress evidence gathered by the government in violation of Massiah has further contributed to the confusion. In order to determine whether the Massiah doctrine is or is not compelled by the sixth amendment right to counsel, it must be examined against the larger backdrop of constitutional theory. According to what guidelines should the language of the sixth amendment be construed? 109 
Id.
110 See supra note 52, and accompanying text. 111 See Schulhofer, supra note 53, at 889: [T]he Massiah "exclusionary rule" is not merely a prophylactic device; it is not designed to reduce the risk of actual constitutional violations and is not intended to deter any pretrial behavior whatsoever. Rather, Massiah explicitly permits government efforts to obtain information from an indicted suspect, so long as that information is not used "as evidence against him at his trial." The failure to exclude evidence, therefore, cannot be considered collateral to some more fundamental violation. Instead it is the admission at trial that in itself denies the constitutional right. 
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Although the debate over contrasting theories of constitutional interpretation have generated tens of thousands of pages of legal scholarship in the last two decades, very little of this work has focused on the constitutional provisions that concern the administration of criminal justice: "Even those who are intimately acquainted with the criminal procedure aspects of constitutional law tend to give relatively little attention to criminal procedure when they concentrate on constitutional theory.""1 3 With this omission in mind, the remainder of this Comment examines the dominant theory of constitutional interpretation (at least in terms of the attention it has generated from both proponents and critics), originalism, and then applies the theory to the controversies surrounding Massiah in an effort to determine whether the originalist method offers any insights into the proper scope of the sixth amendment right to counsel.
III. THE INTERPRETIVE CHALLENGE OF ORIGINALISM

A. WHY THE NEED FOR CONSTITUTIONAL THEORY?
Although several aspects of the Supreme Court's decision in Marbury v. Madison 114 are prone to criticism," x5 there is no doubt that once the jurisprudential dust had settled, the Court possessed the authority to render invalid actions by legislative and executive officials which it deemed to be inconsistent with the United States Constitution."' 6 How the Court should conduct itself in carrying out this endeavor has been the source of conjecture since that time. Issues of constitutional interpretation and proper judicial role are inextricably linked in this determination. The interpretive methodology of constitutional adjudication that one finds to be most correct will, in large part, be a reflection of how much or how little discretion that person feels the judicial branch should be accorded when applying the fundamental law in a constitutional democracy. and is necessary because of the unique role that ajudiciary plays in a constitutional democracy:
Some theory of our Constitution-more particularly, when we talk of judicial review, some theory of the appropriate constitutional role of an appointed judiciary in a government like ours-must be developed and defended unless we are content simply with a Court that grinds whatever political ax it prefers on a particular day.
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Such a Court would not do because of America's commitment, to popular sovereignty: "[R]ule in accord with the consent of a majority of those governed is the core of the American governmental system." 1 25 The doubts that are most often expressed about the institution of judicial review rest upon a concern that, in interpreting the Constitution, judges will be influenced by their own views about how society should be ordered.' 2 6 The most famous characterization of the tension that exists between judicial review and democracy when an unelected judiciary invalidates the work of an electorally accountable legislature is Alexander Bickel's countermajoritarian difficulty. 127 Absent a theory of constitutional interpretation, judicial review could easily erode into government by judicial fiat, a notion antithetical to the concept of majority rule. ' 2 8
It seems, however, that the countermajoritarian specter ofjudiings of the United States Constitution as there are versions of Hamlet, even though each interpreter, like each director, might genuinely believe that he or she has stumbled onto the one best answer to the conundrums of the text." Levinson, Law as Literature, 60 Tax. L. REV. 373, 391 (1982 cial review has been exaggerated. The Constitution does not establish untrammeled majority rule; many aspects of the document itself are countermajoritarian. 1 29 Therefore, although judicial review is undoubtedly countermajoritarian in nature, this fact does not mean that the institution is inconsistent with the political values expressed in the Constitution.
1 30 This recognition that the Constitution contains both democratic and countermajoritarian aspects, however, does not in any way lessen the need for constitutional theory. Although the document does not provide for unconstrained majority rule, neither does it allow for arbitrary, unlimited judicial discretion; ideally, "judges do not check the people, the Constitution does."1 3 1 B. WHY ORIGINALISM?
The necessity of constrained constitutional judgment, born fromjudicial review's potentially devastating effect on constitutional democracy, continues to motivate scholarly attempts to define the parameters of the Court's role in constitutional enforcement.
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Originalism has been the major theory offered as a safeguard against judicial subjectivity.
133 Originalists posit that judges should apply constitutional rules "in the sense in which those rules were understood by the people who enacted them." 13 4 Originalism purports to be the theory that best reconciles the tensions between democracy and judicial review. The Constitution is authoritative fundamental law because it was ratified by the people; 1 3 5 therefore, it only makes sense to interpret constitutional language as it was understood by those who had the authority to make it law-its enactors. Problems arise, of course, because those who framed the Constitution and its amendments often chose nebulous, open-ended phraseology.' 3 6 But originalists contend that an honest reading of the historical record will yield a relatively determinate indication of what constitutional language was intended to mean. 13 7 Although the shortcomings of originalism are well-documented, 13 8 it remains a compelling theory of constitutional interpretation because it seemingly is more consistent with traditional American political values than nonoriginalist theories. Nonoriginalist constitutional theory can take one of two forms. One such form is nonoriginalist nontextualism, which posits that constitutional adjudiciation should produce the "best" results, as understood by the person doing the adjudicating; text and original intent seem to matter little to proponents of this approach. One wonders, however, if it is even necessary to bother with nonoriginalist nontextualism, in that it seems rather incredible that any serious constitutional theorist would advocate such an approach. 13 9 This is so because nonoriginalist nontextualism is an interpretive theory which is elitist, 14 0 unprincipled, and completely antithetical to the American ideals" as 'freedom of speech,' 'due process of law,' and 'the equal protection of the laws,' the words alone do not suffice in determining an outcome). See also, Brennan, supra note 129, at 13 ("Like every text worth reading, [the Constitution] is not crystalline. The phrasing is broad and the limitations of its provisions are not clearly marked. Its majestic generalities and ennobling pronouncements are both luminous and obscure.").
137 See Kay, supra note 134, at 244 ("[fIt is almost always possible to examine the constitutional text and other evidence of intent associated with it and make a reasonable, good faith judgement about which result is more likely consistent with that intent."); Meese, Address Before the D.C. While nonoriginalist nontextualism may have occasionally occupied the crevices of constitutional law, rarely, if ever, has a judge explicitly announced this to be his or her approach. The theory stands in polar opposition to the American conception of government and thus seems doomed to fail.
The second category of nonoriginalist theory, nonoriginalist textualism, provides a more plausible approach to constitutional interpretation. According to this theory, the words of the constitutional text "should be interpreted as they are now understood, or as they have been understood, by the American political community."
14 2 This approach is an improvement over nonoriginalist nontextualism because it provides a mode of decisionmaking at least somewhat akin to principled constitutional adjudication. Judges are constrained by the words of the Constitution; the text of the document is authoritative, but not its original meaning. Rather, constitutional provisions are interpreted to convey whatever contemporary meaning they may reasonably bear.
Ultimately, nonoriginalist textualism is also a theory too flawed to be seriously advocated. Its most cogent critics argue that the results of a nonoriginalist textualist approach to interpretation turn "less on mind-on conscious human thought expressed through actual decisions-than on historical accident"; 143 constitutional outcomes of such interpretation depend upon "the fortuity of the authors' choice of words," a choice that may have been the result of stylistic preference or mere happenstance. 2444 , 2444 (1990) ("Present-oriented interpretation is an interpretive approach to legal texts that assigns them the best meaning, in terms of contemporary social policy, that they could plausibly convey were they written today rather than at the actual times of their enactment."). [Vol. 82
Apart from causing constitutional law to depend on fortuitous choices of language rather than thoughtful political deliberation, nonoriginalist textualism makes little sense when one considers why the Constitution is authoritative in the first place, that is, why we perceive that document to be the supreme law of the land, rather than the Ten Commandments, the Koran, or Grimms' Fairy Tales: "We look to a constitution because it is already regarded as law and that brings us back to the process by which it was created, to the will of the constitutionmakers."' 14 5 The reason we regard the Constitution as fundamental law is inextricably linked with "something about the way it was uttered"; 146 nonoriginalist textualism fails as a theory of constitutional interpretation because it does not comprehend the reason why it is the Constitution we are interpreting.
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In summary, nonoriginalist nontextualism is a bankrupt constitutional theory because it stands in polar opposition to American conceptions of popular sovereignty and constitutional democracy. Nonoriginalist textualism, while at least providing some constraints on judicial discretion, likewise cannot be defended as a sound theory of constitutional interpretation for two important reasons. First, such an interpretive approach would often result in "governance by linguistic accident" rather than by deliberative politics.
148 Secondly, such an approach is seemingly at odds with the very determination to treat the Constitution as law. 14 9 Therefore, originalism seems to be a more satisfying constitutional theory because it potentially provides rules for principled judicial decision-making that are sensitive [Nonoriginalist textualism] effectively separates [the provision at issue] from the source of its authority. To be sure, the words of the enacted law may continue to constrain the judge. But the essential fact that made those words (and not a science fiction novel, or even a law review article) efficacious to bind the judge-i.e., the fact that the words express a specific collective decision made by the designated political authority-is now de-emphasized or dismissed. The legal text is methodically dissociated from the phenomenon upon which its power to constrain depends. 146 Kay, supra note 145, at 45. 147 See Smith, supra note 143, at 113 (arguing that, once untethered from their original meaning, "the pertinent question" is no longer "whether the words can constrain, but rather why in the world they should."). See also, McConnell, supra note 141, at 1528:
If one necessary (even if not sufficient) condition for the Constitution to be authoritative is that it was adopted by the people, then it follows that principles never adopted by the people cannot be authoritative, even if they have some linguistic plausibility. Functionally, to apply an unintended meaning is no different from introducing a principle that has no textual basis whatsoever. The only difference between the unintended meaning and the extratextual principle is verbal happenstance.... None of these principles were the product of the people's "reflection and choice." None of these principles properly can be said to be law. 148 McConnell, supra note 141, at 1526. 149 See Kay, supra note 145, at 45.
to the reasons why the Constitution is our fundamental law.
15 0
Whether originalism in fact provides any more significant constraints on judicial discretion than do its theoretical competitors remains to be seen.
C. WHAT IS THE ORIGINALIST METHOD?
Given the need for constitutional theory and the inherent shortcomings of nonoriginalist interpretive methodologies, it becomes important to examine the contours of the originalist project. Because Brown is so firmly regarded as being a "correct" decision, 1 54 any constitutional theory which hopes to be taken seriously in America must provide an explanation that shows Brown to be consistent with its premises. 15 5 This theoretical need to explain Brown as having been correctly decided, however, poses a problem for the originalist. Segregated educational facilities were in existence when the fourteenth amendment was ratified and much historical evidence suggests that the amendment was not intended to outlaw such practices.' 5 6 The Brown decision seems to be difficult to square 150 See McConnell, supra note 141, at 1525:
The appeal of originalism is that the moral principles so applied [during judicial review] will be the foundational principles of the American Republic-principles we can all perceive for ourselves and that have shaped our nation's political characterand not the political-moral principles of whomever happens to occupy the judicial office. This approach attempts to ascertain the specific, subjective intentions of the ratifiers of a particular constitutional provision through historical facts, and then "reason from psychological generalizations on these facts to conclusions about how the Framers would have understood these textual phrases in present contexts."' 5 8
The original intentions of the constitution-makers can also be defined in a less concrete, more abstract manner. This mode of originalist interpretation "attempts to discern the principles the Framers enacted, the values they sought to protect."' 15 9 The distinction between an originalist project based on the specific intentions of the constitution-makers and one based on more general constitutional principles is made more clear when Brown is considered. As noted above, it seems quite uncontroversial that those who enacted the fourteenth amendment did not view segregated educational facilities as violating the immediate mandate of the equal protection clause. 160 Originalism based upon the specific intent of those enactors, therefore, necessarily would lead to the conclusion that Brown was wrongly decided. Originalism based on the broader constitutional principle signified by the equal protection clause, however, need not arrive at the same conclusion. This is the case because the clause is phrased in broad, nonexhaustive language; its textual mandate speaks only in terms of equality:
MIhe When the intentions of the enactors of the equal protection clause are stated in terms of the principles they sought to constitutionalize, rather than the actual practices they meant to prohibit, Brown can reasonably be explained as being consistent with the originalist project.
Originalism based on constitutional principles rather than specific intent is also immune from the major criticism levelled at the latter version of the theory. Critics of originalism often contend that the theory requires projection of the constitution-makers' intentions over time. 162 They argue that this entails a determination of how the ratifiers would have decided the case today, if they had survived to do so. Because originalists must ascertain how the ratifiers would have dealt with issues they did not actually confront, 163 nor could have possibly foreseen, theorists critical of originalism conclude that the theory is simply untenable.
164
Critics of originalism who attack the theory on these grounds largely are taking on a "straw man."
16 5 As we have seen, the originalism taken seriously today is not based on the premise that the specific intentions of the framers are authoritative and binding on future policymakers. Instead, the focus of the originalist inquiry is the principles or values that the ratifiers meant to establish as supreme law; it is those principles which are then applied in deciding cases that involve situations which the framers could not possibly have foreseen:
The originalist project is not to speculate about what the ratifiers' beliefs would have been in our day, were they still living, and then to decide the case on the basis of those beliefs. Rather, the originalist project is to discover what belief(s) the ratifiers constitutionalized, and then to decide the case on the basis of that belief (in conjunction with whatever beliefs are supplemental to it).
16 6 161 L. TRIBE, supra note 9, at 1477-78. See also, A. Cox, supra note 10, at 260 ("[T]he Desegregation Gases of the 1950s faithfully projected the general intent of the sponsors of the Equal Protection Clause upon a more particular set of circumstances as to which the sponsors left no adequate record of their particular intent."); R. BORK, supra note I, at 82 ("The ratifiers probably assumed that segregation was consistent with equality but they were not addressing segregation. The text itself demonstrates that the equality under law was the primary goal.").
162 See Bennett, supra note 138, at 457 (1984). 
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Originalism, therefore, is immunized from the objection that contemporary jurists cannot possibly discover how the enactors of the Constitution would have resolved unforeseen modem situations.
167
The originalism which is advocated by its most insightful and reflective proponents, one that focuses on the principles signified by the constitutional text rather than the specific intentions of those who ratified that text, therefore appears to be a more plausible theory of constitutional interpretation than any other. Originalism is superior to nonoriginalist theories because it requires judges to apply principles constitutionalized by the ratifiers of the document rather than invent new ones. The originalist project therefore allows for constitutional adjudiciation that is at least potentially consistent with the political norms that America steadfastly adheres to, namely democratic government and the supremacy within that government of the United States Constitution. This form of originalism is also superior to its intra-theoretical competitor, one which is based upon a very specific reading of original intent. An originalist project which focuses on constitutional values and principles is able to explain Brown as being correctly decided, and, because it does not entail the futile attempt to discern how the ratifiers would have decided cases they could not possibly have foreseen, also avoids the objection that originalism is irrelevant and unworkable because of societal and technological change.' 6 8
That a sophisticated originalist approach to constitutional interpretation is less problematic than its nonoriginalist competitors matters little, however, if there is no significant difference between the two approaches to constitutional law (in the sense that originalism does not compel constitutional rulings that are different from those compelled by nonoriginalism). 169 Increasingly, commentators have came to question whether a distinction actually exists between these theoretical approaches. 170 Professor Lawrence Solum contends that the very sophistication that has made originalism a worka-167 See Bork, supra note 159, at 22.
168 See Hoy, supra note 158, at 482 ("A major reason Bork formulates his position by appealing to the Framers' principles and values is to avoid the objection that originalism is irrelevent because society has changed so significantly.").
169 As Brown aptly demonstrates, a "constitutional principles" originalism definitely compels judicial decisions different than those compelled by a "specific intent" originalism. Because this latter version of originalism requires psychological excursions into the minds of those long dead, it truly is an unworkable constitutional theory. More interesting are the differences (if any) between a sophisticated originalism and nonoriginalist textualism.
170 See Solum, Originalism as Transformative Politics, 63 TUL. L. REv. 1599 REv. (1989 . See also, Hoy, supra note 158, at 484 ("[I]t is hard to see whether there is a genuine difference between originalism and nonoriginalism in judicial practice.").
ble theory of constitutional interpretation also has led to its becoming increasingly indistinguishable from nonoriginalist theories. 17 1 Solum contends that both originalists and nonoriginalists now are engaged in the same endeavor: uncovering the principles that are signified by the Constitution.
72
Because an originalist project based upon constitutional principles operates at a higher level of abstraction than does one which focuses on a much narrower notion of original intent, its efficacy in constraining constitutional adjudication legitimately can be called into question. Untethered from the specific intentions of the ratifiers, originalism appears to be potentially as malleable and indeterminate as nonoriginalism. Distinctions between the two theories may therefore be largely illusory.' 17 According to Professor Solum, those who adopted the originalist approach in the hope that it would provide a theoretical stronghold from which "activist" constitutional decision-making could be criticized will be sorely disappointed: "As originalism has been clarified in response to its critics, it has gradually become more and more evident that it has no force as a critique of the kind of constitutional interpretation practiced by the Warren Court. "' 174 This characterization of originalism is surely one which its most famous proponent, Robert Bork, would resist. 175 Bork views originalism as providing much more constraint on judicial discretion than do Solum and those in agreement with him. In fact, originalism represents such a constraint that, according to Bork, never in its history has the Supreme Court been able to maintain consistent allegiance to the theory. 17 6 Judge Bork views the originalist position as a transcendental perch from which much of the Court's work product over the last two hundred years can safely 171 See Solum, supra note 170, at 1601-03. See also, id. at 1603 ("There is no meaningful distinction between originalist and nonoriginalist theories of constitutional interpretation.").
172 See id. at 1613; see also, id., at 1629 ("In the end, I think both originalists and nonoriginalists are after the same thing when they interpret the Constitution. They seek the truths that the Constitution conveys to us.").
173 See Sherry, Book Review, 84 Nw. U.L. REv. 1215, 1222 (1990) ("[O]riginalism leaves as much room for interpretive discretion and manipulation as any other theory ofjudicial review .... ); Saphire, supra note 1, at 520 (" [N] onoriginalists argue that originalism is hopelessly unconstrained and unconstraining."). 174 Solum, supra note 170, at 1602. 175 Bork certainly sees originalism as providing the theoretical scaffolding from which many decisions rendered by the Warren Court (and all other Courts, for that matter) can be criticized. See R. BORE, supra note 1, at 69-100.
176 Id.
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177
What is the reason for these disparate viewpoints of the determinancy (or lack thereof) of the originalist project? An answer requires a return to what that project entails. Originalist constitutional methodology is comprised of two "interpretive moments": 178 the first occurs when the principle signified by the constitutional provision at issue is ascertained, the second occurs when that principle is applied to the facts at hand.' 79 Mr. Bork fails to see the inherent indeterminancy of the sophisticated originalist approach because, while acknowledging room for disagreement among originalists when a constitutional principle is applied to a particular set of facts, he refuses to admit to the broad range of plausible constitutional readings that can be generated at the initial interpretive moment.
Bork certainly understands that there is room for disagreement among originalists as to the results of applying a constitutional principle to a particular set of facts: "[T]wo judges equally devoted to the original purpose may disagree about the reach or application of the principle at stake and so arrive at different results. , so180 However, he steadfastly refuses to acknowledge that room for legitimate debate is also present when the authoritative principle is derived from a textual provision.' 8 ' When Bork states that "[t]he principles of the actual Constitution make the judge's major moral choices for him,"' 8 2 he indicates a lack of sensitivity to the inconclusive nature of much constitutional historical inquiry.' 8 3 Constitutional provi-177 Id. 178 Perry, supra note 5, at 236. 179 Id. 180 R. BORK, supra note 1, at 163. 181 Bork seems to suggest that any disagreement at this stage of the originalist inquiry is due largely to disingenuousness: "[Elven a judge purporting to be an interpretivist can manipulate the levels of generality at which he states the Framers' principles." R. BORK, Foreward in G. McDowELL, THE CONSTrrTrrioN AND CONTEMPORARY CONSTITU-TIONAL THEORY xi (1985).
182 BORK, supra note 1, at 252; see also, id. at 4 ("The intended function of the federal courts is to apply the law as it comes to them from the hands of others.").
183 For example, Bork contends that there "is almost no history that would indicate what the ninth amendment was intended to accomplish," id. at 183. This assertion belies the impressive scholarship which suggests that, on the contrary, there is a great deal of contradictory historical evidence concerning that amendment's intended scope. For a collection of essays that presents "a diverse cross-section of opinion" concerning the ninth amendment, see THE ( arguing that "the historical evidence is equivocal" as to whether the ninth amendment was "originally meant to give constitutional force to unenumerated rights") with Berger, The Ninth Amendment: The Beckoning sions often were the product of hard-nosed political compromise. It should not be particularly surprising to find that historical evidence is often available to support opposite conclusions when deciding a constitutional case, nor that there is sometimes no evidence to support any conclusion. In addition to the often indeterminate nature of the historical inquiry, another problem with Bork's high confidence in originalism's ability to discover the "correct" constitutional principle signified by a particular provision of the text has to do with the proper level of generality at which these principles should be stated.185 This is an issue of the highest order for any interpreter of the Constitution, for it is precisely the degree of generality that a principle is stated at that dictates the outcome of applying that principle to any specific case.' 8 6 For Bork, however, this does not constitute a problem; an originalist judge merely should "state the principle at the level of generality that the text and historical evidence warrant." 18 7 This conclusory assertion, however, largely begs the jurisprudential question with which originalist theorists must grapple: what is the level of generality that is most consistent with the text and history of a constitutional provision? Along with historical conflict over varying political positions among the ratifiers regarding the meaning of a particular constitutional provision, there is also conflicting evidence about the interpretive attitude which the ratifiers intended future Justices to adopt. 8 8 When there is doubt concerning the level of generality that a constitutional provision should be stated at, Mr. Bork always chooses the narrowest plausible interpretation and critMirage, 42 RUTGERS L.J. 951 (1990) (arguing that the historical evidence reveals that the ratifiers did not intend to constitutionalize unenumerated rights through the ninth amendment). Bork also argues that the original meaning of the privileges or immunities clause of the fourteenth amendment "is largely unknown." BORK, supra note 1, at 39. icizes others for not doing the same. 18 9 This, however, is not a choice that is mandated by originalism: "The Constitution does not say, 'Read me broadly,' or 'Read me narrowly."' 9 0 Bork must defend his interpretive choice as being the one which is "most correct," rather than simply make conclusoryjudgements that are often based on rather shabby historical research.
1
Despite the theoretical shortcomings of originalism, it still remains the most satisfactory interpretive approach to reading the Constitution.
19 2 However, valuable insight is gained through an understanding of the many times "originalism runs out," before yielding a "right" answer to a constitutional question.
19 3 Part IV will apply the originalist method to the cases that have established the Massiah doctrine. This analysis reveals several plausible readings of the sixth amendment right to counsel, none of which can be dismissed solely on originalist grounds.
IV. APPLYING THE ORIGINALIST METHOD TO THE SIXTH
AMENDMENT
A. THE HISTORY OF THE RIGHT TO COUNSEL
At English common law, persons accused of felony crimes had no right to representation by counsel.
19 4 Oddly, those accused of lesser misdemeanor charges were provided with the right to make a legal defense through the assistance of counsel.
19 5 This anachronistic state of affairs was apparently due to the Crown's understanding that its interests were seriously threatened by criminal felony prose- The English common law right to counsel was immediately seen as being inconsistent with American conceptions of fairness.' 9 8 At least twelve of the thirteen American colonies rejected the English common law rule and fully recognized the right to counsel in all criminal prosecutions, except for one or two instances where the right was limited to capital offenses or to more serious crimes. 199 In the period immediately preceding adoption of the Constitution, the right to counsel was seen largely as providing the opportunity to retain counsel only if a defendant was capable of doing so. 20 0 Four states did provide for the appointment of counsel, but, in three of those states, appointments were limited to capital cases. 20 1 At the very least, the historical materials suggest an early awareness in American courts that one accused of a crime was at a severe disadvantage without legal counsel.
2
Against this historical backdrop, the sixth amendment was ratified by the states, with nearly no debate, in 1791. 2 03 The silence surrounding ratification of the sixth amendment is apparently attributable to a general understanding on the part of the ratifiers that the federal courts would have jurisdiction of only an insignificant number of criminal cases.
04
The fragmented historical record seems to be of limited aid for one wishing to discover the principle embodied by the sixth amendment right to counsel, as originally understood. The English common law right to counsel was rejected early on. Most states recognized the right to counsel but understood it only to mean that a defendant could not be precluded from retaining an attorney.
The scope of the right was also limited exclusively to the presentment of a defense at trial. It probably should be assumed that the ratifiers of the sixth amendment intended to constitutionalize the right to counsel as it was then understood by the states. 20 5 Although the historical evidence suggests the ratifiers' specific intentions concerning the right to counsel, the principle those specific intentions emanated from, i.e., the principle that is accorded authoritative constitutional status, is much more difficult to discern. Because federal jurisdiction over criminal prosecutions was expected to be of a very limited nature, 20 6 the ratifiers seemingly spent little time thinking through the implications of the constitutional principle embodied in the right to counsel. 20 7 More so than perhaps any other provision of the Bill of Rights, the contours and parameters of the sixth amendment right to counsel were left to be shaped by the courts.
8
The right to counsel, therefore, offers the originalist with a different historical dilemma than that presented by some other constitutional provisions. 20 9 Rather than yielding large amounts of contradictory evidence, the historical inquiry into the right to counsel provides little or no evidence of the significance that right was accorded by its creators. , 559 (1990) (prior to adoption of the Constitution, it was assumed that federal criminal jurisdiction "would be confined to a small class of cases dealing with treason, revenue offenses, counterfeiting and crimes committed on the high seas or against the law of nations."). 207 See W. BEANEY, supra note 194, at 25 (because of the understanding of the ratifers that federal criminal jurisdiction would be quite limited, "the logical assumption is that no great thought was given to the precise nature of the federal right to counsel."). 208 See id. ("Perhaps the strongest conclusion which can be derived from the English development in its entirety and from early American practices is that the courts, and not the legislatures, had within their hands the capacity and the power to shape the right to counsel into whatever mold seemed best."). 209 See supra note 183. 210 Pierre Schlag sees this as a significant problem for an originalist; see, Schlag, supra note 132, at 307:
[There are some situations in which there is no evidence of framers' intent. This possibility haunts the reconstructive enterprise, for the [originalist] must have some criteria to determine when the evidence of framers intent is indeed so doubtful, so incomplete, or so indeterminate that reconstruction is not warranted and reference must be made to some other source of constitutional interpretation. this sketchy historical record has for the originalist interpreter. The lack of attention paid to the right to counsel by its enactors could itself convey a message about the original understanding, 21 ' indicating that the principle invoked by the sixth amendment right to counsel was intended to be read very narrowly. This is mere speculation, however, because the ratifiers themselves spent precious little time considering the issue. Originalism does not offer a definitive answer to the questions surrounding the principle constitutionalized by the ratifiers of the sixth amendment right to counsel. This being the case, an originalist could conclude that the provision is judicially unenforceable: "The judge who cannot make out the meaning of a provision is in exactly the same circumstance as ajudge who has no Constitution to work with. There being nothing to work with, the judge should refrain from working." 21 2 When this logic is applied to the right to counsel, a constitutional guarantee deemed essential to the administration of criminal justice in a civilized society, its ramifications seem radical. It also seems odd to allow a silent historical record to trump the fact that the ratifiers included the provision in the very document that is being interpreted: "[I]t is difficult to imagine anything more at odds with a framer's intention than that the constitutional provision she has just helped to enact will be meaningless and unenforced." be determined in terms of when, to whom, and to what degree the right attaches. As Massiah and its progeny aptly demonstrate, the sixth amendment remains stubbornly silent with regard to how the right to counsel is to be applied.
B. DEFENDING MASSIAH ON ORIGINALIST GROUNDS
Given that it is untenable to read the right to counsel out of the Constitution, the originalist must find some plausible way to defend a particular reading of the principle constitutionalized by the textual provision. Perhaps we can say with reasonable certainty that the right to counsel originally was meant to guarantee only that one could not be barred from retaining counsel for the purpose of presenting a defense at trial. This being the "specific intent" of the ratifiers, how does one begin to extract from it the principle that guided the practice, especially in light of the inadequacies of the historical record?
One way of going about this task would be to examine the right to counsel within the larger context of the sixth amendment itself. Along with the right to counsel, the sixth amendment guarantees an accused the right to a speedy and public trial by jury, the right to notice of charges, and the right to both confront and compel witnesses. 2 14 These protections, when considered in conjunction with the fifth amendment's guarantee against self-incrimination, 21 5 offer proof that the ratifiers intended to establish a constitutionally mandated system of criminal procedure that valued the rights of the accused and the integrity of the prosecutorial system over the untrammelled pursuit of truth. 2 16 They implemented this intention by establishing an "accusatorial" system ofjustice. 21 7 There are as-214 See U.S. CONST. amend. VI. 215 "No person shall .. . be compelled in any criminal case to be a witness against himself...." U.S. CONsT. amend. V. Professor Grano notes that the constitutional protection against compulsory self-incrimination, although sometimes protecting the innocent, also "prevents courts from employing even humane inquisitorial procedures to learn the truth from an accused." Grano, supra note 51, at 23 (citing Murphy v. Waterfront Comm'n, 372 U.S. 52, 55 (1964) , as a case that lists protection of the innocent as but one value underlying the fifth amendment privilege against self-incrimination).
216 See Grano, supra note 51, at 23: Certainly these rights and rules seem to reflect something more than a rationale that this is the best way to determine truth. Viewed together, they evidence the Framers' firm resolve to preserve the accusatorial tradition in judicial criminal proceedings. Although the reasons for this are not altogether clear, the Framers apparently believed that individual liberty is best protected by a judicial system that imposes limits on governmental authority, reduces the temptation to take evidentiary shortcuts, and minimizes the appearance of unfairness. Massiah is most problematic for originalists because, by holding that the right to counsel precluded government attempts to obtain evidence from a defendant, it extended the right far beyond traditional conceptions of the role of counsel at trial.
2 2 5 If that extension cannot be justified, "Massiah [and its progeny] simply have no constitutional moorings.1 2 2 6 It is difficult to imagine the materials an originalist would rely on to support a conclusion that Massiah illegitimately broadens the scope of the right to counsel beyond what was originally intended. It is again important to remember that any contemporary reading of the sixth amendment requires some sort of expansion on the original intent, at least any reading that recognizes the constitutional necessity of appointment of counsel for those who cannot afford it.227" The originalist project accomodates such expansion, at least to some degree. With a record devoid of evidence concerning the broad fundamental values the ratifiers meant to establish through the right to counsel, the best an originalist seemingly can do is to come up with a range of plausible interpretations of the constitutional provision. At this stage, the materials have run out; which interpretation of the right to counsel one adopts at this point is a decision to which originalism is largely silent.
When read in conjunction with the guarantees of the sixth amendment and the other provisions that establish constitutional criminal pro6edures, the principle underlying the right to counsel might be stated as such: the right to counsel shall extend to one who is the subject of a criminal prosecution, to the extent necessary to ensure a fair fact-finding process and trial. 227 Gideon is another case that seemingly has come to be seen as having been "correctly" decided, and has therefore'been defended on originalist grounds; see Grano a hopelessly vague characterization of the right to counsel, it is difficult to conceive of any other characterization that would be more "correct" in terms of originalism. Put another way, the right to counsel ensures the integrity of a criminal prosecution by guaranteeing that the legal resources available to prosecution and defense will be, to some degree, equal.
9
In applying this principle, the ratifiers specifically believed that the fairness mandated by the sixth amendment was satisfied by the assistance of counsel only at trial, "when the accused was confronted with both the intricacies of the law and the advocacy of the public prosecutor." 23 0 As cases such as Powell 23 1 came to demonstrate, the changing nature of the prosecutorial system rendered the assistance of counsel "less than meaningful" when it was limited to the formal trial itself. 23 2 This realization was born out of an understanding that the right to counsel must be applied to a criminal prosecutorial system that the ratifiers scarcely could have imagined:
When the Bill of Rights was adopted, there were no organized police forces as we know them today. The accused confronted the prosecutor and the witnesses against him, and the evidence was marshalled, largely at the trial itself. In contrast, today's law enforcement machinery involves critical confrontations of the accused by the prosecution at pretrial proceedings where the results might settle the accused's fate and reduce the trial itself to a mere formality.
233
In recognition of the realities of modem criminal prosecutions, the Supreme Court has broadened the scope of the right to counsel by applying it to all stages subsequent to the commencement of formal adversary proceedings. There certainly is nothing about this that is inconsistent with originalism. On the contrary, it can be argued that the Massiah doctrine is quintessentially originalist. The Court has applied the constitutional principle signified by the sixth amendment right to counsel (promotion of fundamentally fair criminal proceedings) to a situation unforeseen by the constitution-makers
Courts' Competing Ideologies, 72 GEO. L.J. 185, 202 (1983) ("American constitutional criminal procedure values and protects fair process norms even when they impair procedure's guilt-determination function."). 229 See id. at 201 ("The sixth amendment's right to counsel promotes procedural fairness, regularity, and rationality by ensuring formal equality of access to the system."). (modem law-enforcement prosecutorial machinery) and have arrived at a result that the enactors may not have agreed with at the level of specific subjective intent (fundamental fairness mandates that the government be precluded from deliberately eliciting information from an accused, once adversary proceedings have formalized). Although Massiah's reading of the right to counsel is not absolutely compelled by the history and text of the Constitution, it is certainly a "plausible" interpretation in terms of the values and principles constitutionalized by the makers of the sixth amendment.
There is also a strong textual basis for Massiah's right to counsel guarantees attaching immediately after the initiation of formal adversary proceedings. Although the Court has not always been clear as to when this occurs, 23 4 it nevertheless seems to be the proper juncture of the proceedings to activate the right to counsel, given the express language of the sixth amendment:
The requirement that there be a "prosecution" means that this constitutional "right to counsel attaches only at or after the time that the adversary judicial proceedings have been initiated against [an accused].... ." "It is this point.., that marks the commencement of the 'criminal prosecutions' to which alone the explicit guarantees of the Sixth Amendment are applicable.
23 5
At first glance, this point would seem rather uncontroversial. By stating that the right to counsel attaches "in all criminal prosecutions," the sixth amendment strongly suggests that the right should be activated at the moment "the Government has committed itself to prosecute. ' 23 6 Despite this seemingly logical adherence to constitutional language, this aspect of Massiah also has been criticized by those who contend it draws a line at an "arbitrarily fixed point," 2 3 7 which is unsatisfactory because an accused's need for The initiation ofjudicial criminal proceedings is far from a mere formalism. It is the starting point of our whole system of adversary criminal justice. For it is only then that the Government has committed itself to prosecute, and only then that the adverse positions of Government and defendant have solidified. 237 Kamisar, supra note 76, at 112. counsel is often as great before the commencement of formal proceedings as after. 23 8 These critics argue that Massiah is "fundamentally unsound" because unscrupulous police practices do not somehow become more improper upon commencement of judicial proceedings. 23 9 This criticism fundamentally misreads the constitutional logic upon which Massiah is built. The Massiah doctrine has nothing to do with the propriety, or lack thereof, of police tactics. Inquiries into the character of the police behavior in question, while often appropriate when other constitutional provisions are at issue, 240 simply are irrelevant for sixth amendment purposes. Massiah is based on the premise that the sixth amendment was originally meant to draw a firm distinction between the pre-judicial stage of investigation and fact-finding and the accusatorial judicial stage itself. 2 4 1 The right to counsel applies to the latter, regardless of the character of police conduct. Rather than throwing up a barrier to police questioning at an arbitrarily fixed point, Massiah's insistence on the initiation of formal judicial proceedings to activate sixth amendment protection is, at least arguably, constitutionally mandated.
The Massiah doctrine recently has been criticized again as being inconsistent with the originally intended scope of the right to counsel. 24 2 This Comment has argued that this contention is untrue. Although the ratifiers did not contemplate the need for the right to counsel prior to trial, it is no longer controversial that the right extends to at least some stages of prosecution that precede the trial. Commentators who generally agree that the Constitution guarantees some degree of pretrial assistance of counsel, but who contend that Massiah has gone too far, cannot demonstrate the point at which the doctrine no longer is consistent with original intent. The ratifiers may have specifically intended the sixth amendment right to counsel to be a narrow protection. More importantly, for purposes of the originalist, however, the enactors of the Bill of Rights also constitutionalized a system of criminal procedure of which funda-mental fairness and the integrity of the fact-finding process were central elements. These principles laid the groundwork for Massiah, and, in that sense, the doctrine remains consistent with the originalist project. Because there is no definitive method of deriving the principle embodied in the sixth amendment right to counsel, originalism simply cannot rule out the Massiah doctrine as an implausible reading of that provision.
